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Read the Canons of Ethics! 


perentent in no state are young lawyers admitted to the bar without having 

satisfied the examining board that they have read the canons of professional 
ethics of the American Bar Association or of the bar of that state. Law schools 
and bar associations unanimously assent to the principles stated in the canons 
and recommend them to the attention of law students and lawyers. 

But how many lawyers, once they have passed the admission hurdle, plunge 
into a busy professional life and seldom see or hear of the canons from one 
decade to another? We do not suggest that they cannot be lived up to without 
being read, for the canons of ethics, like the great moral principles pronounced 
in the Bible, are merely a restatement and codification of centuries of human 
experience in how to live with one’s fellow-man, and most of them come naturally 
to the person who desires sincerely in his heart to do the right thing. 

But it is not a coincidence that men and women who live the most exemplary 
lives regularly spend time in Bible study and meditation thereon. John Quincy 
Adams said, “I have for many years made it a practice to read through the Bible 
once a year,” and Woodrow Wilson said, “I am sorry for the men who do not 
read the Bible every day.” The reason for doing so is suggested in St. Paul’s 
exhortation to the Phillippians: “Finally, brethren, whatsoever things are true, 
whatsoever things are honest, whatsoever things are just, whatsoever things are 
pure, whatsoever things are lovely, whatsoever things are of good report, if 
there be any virtue and if there be any praise, think on these things;” and 
again, “As a man thinketh in his heart, so is he.” Surely it cannot be doubted 
that both consciously and subconsciously our behavior patterns are influenced 
and moulded by the character of the ideas upon which we allow our minds to 
dwell. Indeed, here is the unanswerable argument against the radio and movie 
thrillers which cause their hearers’ minds to wallow through twenty-nine minutes 
of lawlessness, crime and lust, and then polish it off at the end with a pious exhor- 
tation to go and do otherwise. 

These observations are inspired by some remarks of President Lloyd S. Adams 
in his address before the 1952 annual meeting of the Bar Association of Ten- 
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nessee. Speaking of some public relations problems of the legal profession touch- 
ing on the field of professional ethics, he said: 

“A salutary effect might be had on some questionable practices if every lawyer 
once in a while would read the American Bar Association canons of professional 
and judicial ethics. It is my opinion that more emphasis should be placed upon 
these canons by the law schools, the courts and our bar associations. They con- 
stitute the lawyers’ Bible, and could be profitably read from time to time as a 
check upon ourselves and our brother lawyers and the courts. I recommend that 


the Association place a copy of these canons in the hands of every lawyer in the 
state.” 


Mention should be made here of the practice of a few state bar journals of 
reprinting the canons of ethics one at a time. On page 42 of the July issue of the 
Minnesota State Bar Association’s The Bench and Bar of Minnesota, for example, 
appears the text of Canon 28, entitled “Stirring Up Litigation, Directly or 
Through Agents.” This device facilitates their more thorough assimilation by 
taking them bit by bit, and this example is commended to the attention of other 
bar journal editors. Other advantages, however, are also to be found in period- 
ically reading them over as a whole. 

Copies of the text of the canons of professional ethics and the canons of judi- 
cial ethics may be secured from any bar association office, from the American 
Bar Association, or from the American Judicature Society. They appear regu- 
larly in the annual volumes of the Martindale-Hubbell Law Directory. How long 
has it been since you read them last? 
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THE JOURNAL’S REPRINT POLICY is stated in the fine print at the bottom of the 
inside front cover each month as follows: “Permission is hereby given to quote 
from or reprint, with credit, any article or editorial originating in this or any 
other issue.” 

Most bar journal editors are amateurs and do the work on a part-time basis. 
Many of them rely on this JOURNAL for occasional fill-in material, editorials, or 
even major articles, and we look upon this as one of our most important services 
to the profession, thereby expanding our own readership and influence far beyond 
our actual mailing list. Not all editors who use our material are as conscientious 
as they might be about giving credit or sending us marked copies, and we venture 
to suggest here that by letting us know what material of ours they have used, 
they can help us to continue to supply more of what they want. 

The other side of the reprint picture is that as long as our magazine is regu- 
larly clipped in that way, we cannot afford to devote our own columns to reprint 
material, but have an obligation to supply original material which others may 
use for reprinting. The only exception to this policy is in the case of material 
of widespread interest and value which we find now and then in publications of 
local or very limited circulation. On rare occasions such material appears to be 
of sufficient importance to warrant making an exception to the rule in order to 
bring it to the attention of the wider audience which it deserves. These may be 
reprinted again as far as we are concerned, but permission naturally has to be 
secured also from the publications in which they originated. 
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Annual Meeting in San Francisco September 18 


The thirty-ninth annual meeting of the American Judicature Society will be 
held in San Francisco, California, on Thursday, September 18, 1952. It will be 
a noon luncheon in the Comstock Room of the Palace Hotel, as part of the 
annual convention program of the American Bar Association. Tickets for the 
American Judicature Society luncheon may be purchased at the American Bar 
Association luncheon and dinner ticket window. 

Because of an unexpected trip abroad, William T. Gossett, previously an- 
nounced as speaker on the luncheon program, will not be able to appear. Further 
announcement regarding the program will be made at the hotel prior to the 
meeting. Following the program will be the annual business meeting for 
election of directors and such other business as may be presented, and there 
will be a short meeting of the directors for election of officers immediately 
thereafter. 

All members and friends of the American Judicature Society and all persons 


interested in promoting the efficient administration of justice are cordially 
invited to attend. 








——__—- oe we 


A second contribution which I think the bar may make relates to fair admin- 
istrative and legislative hearings for persons under investigation and fair trials 
for persons accused of crimes involving security. The bar has a notable tradition 
of willingness to protect the rights of the accused. It seems to me that if this 
tradition is to be meaningful today it must extend to all defendants, including 
persons accused of such abhorrent crimes as conspiracy to overthrow the govern- 
ment by force, espionage and sabotage. Undoubtedly some uninformed persons 
will always identify the lawyer with the client. But I believe that most Ameri- 
cans recognize how important it is to our tradition of fair trial that there be 
adequate representation by competent counsel. Lawyers in the past have risked 
the obloquy of the uninformed to protect the rights of the most degraded. Unless 
they continue to do so in the future, an important part of our rights will be gone. 
—From a communication by President Harry S. Truman to the American Bar 
Association Section of Criminal Law, 1951. 
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When we say that the kings and the lay princes have guidance and correction 
of sinners in aid of the prelates and that so far they are God’s vicars on earth, 
and for this purpose have jurisdiction to absolve sinners by penance, and 
especially those sinners who are in subjection to them; yet the kings neither 
can nor ought to take cognizance of the sins of others that are not notorious 
without actions brought by accusers, as well appears by the example God gave 
when he constituted himself judge in consistory, and called for the accuser of 
the woman who had sinned. And inasmuch as no man came forward against 
the sinner, and to give us a perpetual example that there can be no lawful 
judgment without three persons—judge, plaintiff, defendant—God told her to 
go without day, since it does not pertain to a judge to act as both judge and 
party.—Mirror of Justices 














The Family Court of the Future 


By PAUL W. ALEXANDER 


OHN DOE was very unhappy. His head was 
hot, his eyes were dim, his face was drawn, 
he seemed in a daze. 

“What’s the matter, John?” inquired an old 
crony. “Hittin’ the bottle again?” 

“Naw, ya got me all wrong! Remember when 
Jane an’ I busted up? Well, that’s what started 
everything, see! I was sendin’ all the dough I 
could for the kids—y’know I wasn’t makin’ 
much—an’ first thing y’know she had me up 
in court.” 

“Which court?” 

“Lessee,” and John scratched his thinning 
gray hair. “That was the juvenile court. Jane 
hollered for more money for the kids an’ after an 
argument—only she done all the talkin’, I 
didn’t get a chance to say nothin’—some lady, 
one o’ them there social workers, writes down 
an order that I gotta pay eight bucks a week 
for each kid. 

“Well, then I gets a job that takes me to the 
big city, and next thing I know the wife an’ 
kids are in New York too. She comes hollerin’ 
she can’t get along on what I been givin’ her an’ 
she wants the order raised. So she has me up 
in court again.” 

“Which one this time?” inquires the crony. 

“Family division, down in the domestic re- 
lations court on 22nd. Same old argument, then 
the judge ups the order to 10 bucks. I kept it 
up ’til I got sick and lost my job, then Jane 
has me up for contempt of court. 

“But the judge had somebody check up and 
found out I really had been laid off so he only 
gives me a suspended sentence. That made 
Jane mad so she ups and takes the kids and 
comes back home. Perty soon the N. Y. job is 
finished, so I drifts out here too. I shoulda 
known better. Just when I’m gonna land me 
a good job I lands in jail instead. Jane had 
me pinched for nonsupport. This time the 
judge...” 

“Which court?” interrupts the crony. 

“Police court. Well, the judge gives me six 
months suspended on condition I get that job 
and pay $9 a week. That-didn’t set so good with 
Jane an’ next thing I know I gets served with 
divorce papers.” 


“Which court?” 

“Circuit court. They’re the only one that han- 
dles divorces. So I plays it smart. Why should I 
show up and try to keep her from gettin’ her 
divorce? She ain’t been a wife to me for over 
three years and never will be. So I just lays low. 

“Then one day I finds out she got her divorce 
all right, but that so-and-so of a Circuit Judge 
Bulliwinks soaks me a coupla grand back 
alimony for the time when I was out of work 
and couldn’t support the kids, and on top of 
that orders me to pay 12 bucks a week for each 
kid. 

“So I just takes a well-earned vacation and 
goes on a binge. And when I comes to the cops 
have got me again, this time with a grand jury 
indictment for neglect of minor children. When 
I’m arraigned before the judge... ” 

“Which judge this time?” inquires the curi- 
ous old crony. 

“This was in the felony court. Like general 
sessions; criminal division of the circuit court.” 

“Why did Jane drag you into that court?” 

“Well, y’see the police court only had me on a 
misdemeanor charge, and the most they could 
give me was months, and anyway they gave me 
a@ suspended sentence and cut the order to $9, 
so Jane figured she’d make it hotter for me 
in the felony court.” 

“And what did the felony court do to you?” 

“Well, the judge didn’t see how I was gonna 
support the kids while I was in the pen, so he 
gave me probation on condition I go back to 
work and pay $11 a week.” 

“What makes you in such a dither now?” 

“T been in circuit court all morning. They had 
me up for contempt before Judge Bulliwinks in 
the divorce case because I been paying $11 in- 
stead of $12 a week. I told the judge the juve- 
nile court fixed the order at $8, the police court 
at $9, the domestic relations court at $10, the 
felony court at $11, and the divorce court at $12. 

“This time I had Lawyer Marwhopple and 
he tangled with the ex-wife’s lawyer and the 
probation officer from the felony court and the 
social worker from the juvenile court and the 
officer from the police court and they all got 
into such a wrangle, come lunch time I walked 
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out on ’em. They didn’t even miss me.I...” 

John was interrupted by the approach of a 
man with his hat pulled down over his eyes. 

“Your name John Doe?” he inquired. 

“That’s right.” 

The man turned the lapel of his coat and 
showed a sheriff’s badge. 

“I got a subpoena for you. They want you 
to testify in a lunacy proceeding against Judge 
Bulliwinks, Lawyer Marwhopple, Jane Doe and 
several other folks. I heard they all went crazy 
at once.” 

“Which court?” patiently inquired the curious 
crony. 

“Probate, of course.” 

“Ah,” mused the crony as the sheriff marched 
off the bewildered John. “I might have known 
the probate judge would be getting his finger 
in this pie, too!” 


It Could Happen Here 


Sounds like Alice in Wonderland, doesn’t it! 
Think it’s farfetched, overdrawn? There are 
very few cities where something along this line 
couldn’t have happened; or where similar mix- 
ups and conflicts don’t happen daily! Only, 
in real life the consequences are not comic, but 
tragic! 

I took for my example the fixing of a child- 
support order because it’s probably the simplest 
and easiest to grasp. It is just one of a score 
or more of different types of legal proceedings 
involving problems that we all recognize instant- 
ly as essentially family problems. And almost 
every one of these is common to two or more 
of about seven distinct types of courts in the 
same community, not counting appellate courts.! 

Consider the city of Richmond, Va., and the 
very commonplace action for divorce. Richmond 
has six different courts of record, in five of 
which one can start his divorce case (the 
Hustings court, Part II; chancery court; circuit 
court; law and equity court, Part I; Law and 
Equity court, Part II. The domestic relations 
and juvenile court, the real fountain of facts on 
families, is excluded from divorce jurisdiction.) 
In such a setting the possibility of conflicts, of 
working at cross-purposes, of using one court to 
undo what another has tried to do, intrigues 
one’s imagination. However, I have made some 
discreet inquiries amongst the bench and bar 
of Richmond, and my informants advise that if 
anything of this sort was going on, it hadn’t 


1. See diagram, page 41. 





Tue Famiry Court or THE Future 39 

















PAUL W. ALEXANDER is judge of the Division of Domestic 
Relations and Juvenile Court of the Lucas County Court 
of Common Pleas, Toledo, Ohio. He is chairman of the 
Special Committee on Divorce and Marriage Laws and 
Family-Courts of the American Bar Association, and chair- 
man also of the Interprofessional Commission on Marriage 
and Divorce Law mentioned in the article. 
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come to their attention. This I consider a signifi- 
cant commentary on the ethical standards and 
the cooperation of the bench and bar of Rich- 
mond. 


Or in New York 


Consider the city of New York. As has been 
frequently pointed out by many students, nota- 
bly Hon. Dudley F. Sicher, of the domestic rela- 
tions court and chairman of its Committee on 
Reorganization of the Court, the confusion 
caused by the diversity of jurisdiction among 
the various courts results not only in inconveni- 
ence, loss of time and money, but often in mis- 
carriages of justice. To quote Judge Sicher :? 

“A typical instance of the consequent shunt- 
ing back and forth between the Supreme Court 
and the Family Court is Schact v. Schact. In 
that case there had first to be a habeas corpus 
proceeding in the Supreme Court to determine 
that the welfare of the child of parents divorced 
in Nevada called for transferring custody to the 
mother after the father’s remarriage notwith- 


2. New York Law Journal, Sept. 19, 1949. 
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standing the prior grant of custody to him in 
the consensual Nevada divorce decree. But there- 
upon the mother had to turn to the Family Court 
for an order requiring the father to contribute 
to her for that child’s support, because in a 
habeas corpus custody proceeding the Supreme 
Court is without power to order support. 

“Since the Family Court is empowered to act 
coercively only upon due proof of refusal to sup- 
port in accordance with a husband’s means, if 
the support has been adequate, that court has no 
jurisdiction over a brutal husband; in such case 
the wife must seek her remedy in a criminal 
court or in the Supreme Court (unless there is a 
child under the age of 17 years and the husband- 
father’s conduct is such as to come within the 
“neglected child” jurisdiction of the Children’s 
court.) And if, in the supposed case, the Magis- 
trates’ court convict the husband of disorderly 
conduct and order him out of the home, that 
court has no jurisdiction to order support, but 
the wife must then come to the Family Court. 

“Still another of the many instances of the 
scattering of jurisdiction is: If there be in- 
volved only a bare question of custody the Su- 
preme Court has exclusive jurisdiction. But if 
there can be spelled out facts constituting one 
or more children still under 17 years of age to 
be ‘neglected’ within the meaning of Domestic 
Relations Court Act, section 2, subdivision 17, 
the Children’s Court can step in and help those 
children and the parents with probation bureau 
and psychiatric clinic facilities. However, if any 
of the children, although still a minor, be over 
16 years of age, the Children’s Court cannot act 
as to him, so that the family situation may re- 
result in handling partly by the Children’s Court 
and partly by the Supreme Court. 

“Moreover, no Family Court order is res ad- 
judicata in any subsequent plenary action for 
divorce, separation or annulment which either 
party may institute in the Supreme Court of the 
a of New York resulting in duplication of 

rials.” 


Or in Detroit 


Consider the city of Detroit. In a recently 
published survey of metropolitan courts in the 
Detroit area made by Attorney Maxine Virtue 
under the auspices of the University of Michi- 
gan, a lengthy chapter is devoted to “overlap- 
ping, defective and conflicting jurisdiction over 
subject matter and person.” Detroit has six 
courts existing independently of one another. 
Mrs. Virtue reports: 

“Many observed cases display domestic dis- 
cord which had first reached court action as 
criminal non-support cases in the recorder’s 
court, which had resulted—sometimes after sev- 
eral years and after repeated nonsupport convic- 
tions—in divorce action in the circuit court and 
in anywhere from one to a dozen contacts with 
the juvenile court for delinquency, abandonment 
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= dependency of the children of the same fam- 
i y.” 


Various phases of paternity or bastardy cases 
may be handled in the juvenile court, probate 
court, in chancery, in the circuit court, in the 
misdemeanor division of the recorder’s court, 
or jointly in the probate and juvenile courts. 


“The juvenile court, dependency-neglect de- 
partment, the pre-court adjustment division of 
the recorder’s court probation department, the 
domestic relations division of the recorder’s 
court probation department, the probation de- 
partment at circuit court, and the Friend of 
the Court at the circuit court. Although there 
is considerable overlapping in their case loads, 
there is little co-operation from court to court 
on these cases. Each agency is largely com- 
posed of overworked, conscientious professional 
people who regard themselves as in a fiduciary 
relationship with the people in their case loads. 
For instance, they call them ‘clients’. Each 
employee is loyal to his own agency and proud 
of its work. These attitudes account in no 
small measure for the success of these agencies 
in extending supervisory control over families. 
They do not, however, conduce to ready co-opera- 
tion with other agencies in other courts. . . 

“One result has been that unscrupulous attor- 
neys have turned this particular area of dupli- 
cate activity into a means of preventing any 
court from enforcing support. In one case, for 
instance, a defendant convicted in recorder’s 
court of assault and battery on his divorced 
wife, was placed on probation to pay $12 a week. 
He refused to do so on the ground that the cir- 
cuit court support order totaled only $10, and 
that the recorder’s court was interfering with 
the jurisdiction of the circuit court to determine 
and enforce support. When the recorder’s court 
judge sentenced him to jail for violation of pro- 
bation, the attorney obtained a writ of habeas 
corpus from the circuit court. . . 


The writer speaks of attending a hearing in 
the circuit court which was attended by six dif- 
ferent caseworkers, all of whom had some official 
connection with the case. 


Is it any wonder that the author comments: 
“There is much duplication of effort, mutual 
irritation, and many cases in which the efforts 
of each inhibit or even cancel out those of the 
others.” 


The Case of the Conflicting Concepts 


All across the country it is this very multi- 
tude of courts, with their multifarious powers, 
and multiplicity of litigation, that make the pre- 
vailing state of affairs, to borrow from one of 
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DIAGRAM SHOWING PRINCIPAL TYPES OF JUSTICIABLE FAMILY PROBLEMS AND VARIOUS 
TYPES OF COURTS WITH JURISDICTION TO HANDLE THEM 


TRIAL UITY DO- JUVE- FELONY POLICE PRO- 

COURT COURT # MESTIC NILE COURT COURT BATE 

General Chancery RELA- COURT Criminal Munic. COURT 
juris. Equity TIONS Children’s division Magi Surrogate 
Circuit division, Family court Recorder’s Home Term County 
uperior Etc. court, General Wayward hans 

District Ete. sessions minors te. 

Com. Pleas Hustings Boys’ Ct. 
Supreme Mayor, J. P. 
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Roscoe Pound’s favorite stories, not merely mul- 
tuous but tumultuous! When judges of different 
courts think alike they can find ways to co-oper- 
ate, but when there is a clash of basic philos- 
ophy, when traditionalism meets humanitarian- 
ism, when legalism meets liberalism, then 
co-operation gives way to competition, to con- 
flict—then tragedy stalks the innocent victim. 
Here is an illustration from my own bailiwick: 

The mother of two sweet little girls was too 
good-looking for her own good. She tired of her 
children and of her husband who worked hard 
and long and was himself too tired to go galli- 
vanting with her. So when he got to working 
nights she stepped out and strayed from the 
straight and narrow. She was flattered by the 
attention of strange men. She drank more and 
more and went from bad to worse to worst. 

The house went to pot; the children were piti- 
fully neglected and at times were mercilessly 
abused by their mother when she came home 
drunk. They distrusted, then feared, then hated 
her. The children and the father grew closer to 
each other. For their sake “he did not want to 
break up the home,” but when the mother con- 
tracted syphilis and the father learned about 
it he came to juvenile court and asked that the 
law step in. 

The usual field investigation was made and 
when the seriousness of the situation developed, 
psychological tests were given. The children 
were dull normal, the mother of lower intelli- 
gence. Our diagnostic tests and observation in- 
dicated the mother belonged in that well-known 
category called psychopathic personality. 

‘This diagnosis was borne out at the hearing 
when she persisted that there was nothing 
wrong with the way she was conducting herself. 
She contended it was her life and she could live 
it as she pleased; that it was her body and she 
could use it as she wished. You would be shocked 
at the vehement vulgarity with which she ex- 
pressed that latter sentiment in open court in 
the presence of half a dozen witnesses. 

At the hearing the mother was found unfit 
to have the custody of the children. The father 
had no plan to offer, there were no adequate rela- 
tives, so the children were committed to the cus- 
tody of a private agency for placement in a 
licensed foster home. At the request of the 
agency, which knew of the mother’s baleful 
influence upon the children, she was enjoined 
from visiting them in the foster home unless 
accompanied by an agency representative. 
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Not long thereafter the mother filed a petition 
for divorce. Just how she expected to get away 
with it was hard to figure out, for in due course 
the petition would be heard before me as judge 
of the divorce and juvenile division of the com- 
mon pleas court. And before me, to fortify my 
memory, would be the record of the custody 
hearing and the complete family file brought 
down to date. 

But, alas, the case was somehow set for trial 
when I was away on my modest summer vaca- 
tion, and it came up before one of my colleagues 
(now deceased) in the general civil division of 
the common pleas court. This judge was of the 
old school. He was already a veteran when I 
was a neophyte. He had more than once declined 
my offers to furnish him our juvenile court 
records and family files containing full social 
histories for his help in handling domestic and 
divorce cases in my absence. He told me that I 
was wasting the taxpayers’ money in hiring 
those bob-haired, flat-heeled social workers; that 
their reports were illegal and I’d get myself into 
trouble if I used them. 

So, this judge heard the mother’s divorce case 
without benefit of our records. Naturally her 
lawyer did not bring out anything about the 
previous hearing. He may not even have known 
of it. The father did not appear or enter any 
contest because, as he explained later, he didn’t 
care one way or the other if she got a divorce 
and he naturally supposed the matter of child 
custody had been all settled and decided at the 
previous hearing. 

Under these circumstances the judge granted 
the divorce (the evidence must have been en- 
tirely false, but, of course, it was undisputed) 
and awarded custody of the two little girls to 
their mother. I hadn’t been back from my vaca- 
tion five minutes before my staff and the agency 
representative were telling me what happened. 

“Well, that’s simple,” said I. “The judge 
would never have given her custody if he’d 
known all the facts. I’ll explain it to him and 
he’ll vacate the order in a jiffy.” 

“Too late, too late,” they chorused, almost in 
tears. “By the time we found out about it the 
mother had gotten a certified copy of the decree 
awarding her custody, had taken an officer and 
gone to the foster home and gotten the children 
and left town with a new boy friend for parts 
unknown.” 

“Well, didn’t you have the police send out a 
tracer?” 
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“We thought of that,” they groaned, “but they 
couldn’t. The mother’s within her legal rights. 
She’s got legal custody, awarded by a court of 
competent jurisdiction over both the persons 
and the subject matter.” 

This happened many years ago and neither 
mother nor children have ever been heard from. 
The father, too, dropped out of sight some years 
later. Those of us who remember the case regard 
it as a major tragedy, and we visibly wince 
whenever someone wonders out loud what ever 
became of those two sweet little girls. 

This case history illustrates what can happen 
when there is a conflict not of jurisdiction but 
of philosophy, not between two different courts, 
but between two divisions of the same court. 
How much worse then, when the conflict is be- 
tween two separate, disparate courts, notably 
the juvenile and divorce courts which are con- 
stitutionally or legally disassociated from each 
other almost universally. 

So far we have been exploring and considering 
the sometimes disastrous and tragic results that 
can and do follow from having so many different 
courts with jurisdiction to handle and determine 
so many different family problems. In addition 
to the multiplicity of courts, the Midcentury 
White House Conference on Children and Youth 
directed attention to a number of other defects 
in the courts themselves, as distinguished from 
the law which the courts must administer. Ac- 
cording to the recorder of Work Group 15, Will 
C. Turnbladh, Executive Director of the NPPA, 
in many areas the courts handling family prob- 
lems are handicapped in four ways: 

1. Most have part-time judges devoting most 
of their time and attention to other types of liti- 
gation (which effectively precludes their becom- 
ing “specialist” judges.) 

2. Electing judges by popular vote is the 
surest way to get improperly qualified judges 
and perpetuate mediocrity. 

3. Too many courts have inadequate social 
service and clinical resources. 

4. Too many lack status and dignity. Low 
salaries, inadequate or no pensions, poor quar- 
ters, scant prestige are hardly calculated to 
attract the kind of men most needed. 

That’s all we can say now about the courts. 


Now What About the Law? 


The law which these courts must administer 
has many phases. The Midcentury Conference 
found that in many respects the law is unsatis- 
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factory, especially in the fields of delinquency, 
marriage, illegitimacy, support, adoption and 
guardianship. Now, my work brings me in daily 
touch with all these phases of the law, and I 
lay it down cold that the law in every one of 
these areas is a paradigm of perfection com- 
pared to the law of divorce. 


Divorce is Effect Rather Than Cause 


Of course the idea that divorce is the greatest 
single enemy of family life is a popular fallacy. 
It isn’t any such thing. The greatest enemy is 
the selfish sinfulness of humanity which causes 
marriages to fail and families to disrupt and in 
all too many cases to wind up in divorce court. 
Unless and until we are realistic about this, 
we shall be working at cross purposes. 

This tendency to confuse marriage failure, 
the broken family and divorce is almost uni- 
versal. To me that seems a little bit like con- 
fusing appendicitis, a ruptured appendix and an 
appendectomy. For us to speak of divorce when 
we mean either marriage failure or broken fam- 
ily is bad metonymy and worse logic. It leads 
to enough muddy thinking to turn the blue sea 
brown. Yet we have all been doing it for gen- 
erations. We have always been hearing about 
“the divorce evil,” yet who ever heard of the 
“broken family evil” or the “marriage failure 
evil?” 

And yet there is no denying that the ineffable 
ineptitude of the law is a potent factor in writ- 
ing finis to many a marriage that might, given 
a helpful law, be saved. Nor can it be dis- 
puted that the ready availability of the so- 
called quick, cheap and easy divorce facilitates 
and accelerates many family ruptures. 

More and more in recent years the effect 
of our prevailing legal procedure upon families 
and children has commanded popular hearing 
and aroused popular dissatisfaction. 

The law has been called names: “absurd, 
anomolous, crazy, confusing, stupid, stultifying, 
a rotten mess,” etc. These strictures have been 
cast not just by the legal profession, the clergy 
or the sociologists, but by the general public. 
The demand for legal reform springs from all 
walks of life, all parts of the country. 

You don’t need a chemical analysis of an egg 
to tell it is rotten. And you don’t need a technical 
analysis of the law to tell it is rotten. It pro- 
claims itself. But without getting technical, it 
might be helpful to call attention to just a few 
of the law’s absurdities, and one in particular 
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about which less has been said, an underlying 
evil that does not proclaim itself. 


Guilt is Harmful Criterion 


The conviction steadily grows that at the root 
of much of the evil lies our rigid adherence to 
the traditional criterion of divorce: guilt or 
fault. In no state can you get a divorce until, 
with minor exceptions, you have proved your 
spouse guilty of some sin specified by the law, 
called “grounds.” . 

This predicating of divorce upon proof of the 
other partner’s guilt appears no longer to serve 
a useful purpose, if it ever did. Worse, it is 
affirmatively harmful. A failing marriage, a 
broken family, presents more than the one sim- 
ple question of guilt. It presents a delicate, 
fragile situation, complicated by the many facts 
of the family’s interpersonal relationships. 

Most embattled spouses are heartsick over 
their marriage failure. They are frightened, 
wounded, angry, vindictive, ashamed, often in 
distress of body, mind and estate, as well as soul. 
They can’t think straight; they surrender to 
their emotions; they yield to the pathetic popu- 
lar panacea; they prescribe for themselves a 
divorce to solve their problems, restore their 
lost happiness, That bold front they sometimes 
put on is to hide inner panic. 

In this sorry state they turn to the law for 
help. But the ponderous, judgmental, heavy- 
handed law gives them not help, but hell, more 
of the very hell on earth they have created for 
themselves and in which they have been stew- 
ing and simmering. As if they hadn’t enough 
bickering and battling, the law intensifies their 
antagonism. It arrays spouse against spouse; 
it compels one to prove bitter, nasty accusations 
against the other. The law would never permit a 
husband to bare his wife’s epidermis to the pub- 
lic gaze; yet it forces him to bare her innermost 
weakness, wantonness, oftentimes foulness and 
filth. 

We lawyers call this adversary litigation. We 
shall continue to have it, with its manifold at- 
tendant evils, as long as divorce is predicated 
upon guilt. And just so long shall we be frus- 
trated in our efforts to help, to reunite, to take 
constructive measures. When we try to help an 
estranged pair to achieve a conciliatory attitude 
of sweet reasonableness toward each other, the 
law drives them into adversary antagonistic 
positions! 

The Law is Punitive 


Worse, the law is punitive—not piously puni- 
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tive as in canon or criminal law, but perversely 
punitive as might be expected in Alice in Won- 
derland. It punishes good, rewards evil. It re- 
wards not purity, but perjury. 

It penalizes forgiveness. By the doctrine of 
condonation, if the wife takes her husband back 
in an honest attempt at reconciliation, the law 
throws her case out of court. 

The law penalizes agreement. As long as the 
spouses are at each other’s throats the law is 
satisfied; but if they declare an armistice and 
reach peaceful agreement the law may call it 
collusion and dismiss the case. 

And if both spouses have sinned, the law sim- 
ply leaves them as they were, still bound to each 
other like two squalling cats tied together by 
their tails. For the law insists on preserving the 
myth of the innocent spouse, and holds that if 
both have grounds, neither has ground. 

This criticism of the law is nothing new. In 
1832, in a published decision, Ohio’s supreme 
court was complaining of the divorce statutes; 
it decried the abuses, the injustice done to indi- 
viduals, the impossibility of getting at the real 
truth of the case, and lamented that “most of the 
multitude of cases before the court were not 
meritorious.” 

Over 70 years ago the American Bar Asso- 
ciation first sought to bring about substantial 
improvement in the nation’s divorce laws. Since 
then, many such movements have developed. All 
have failed, foundering mainly on the rock of 
legal grounds. The liberals wanted more, the 
conservatives fewer or none; and that was that. 


Interprofessional Commission 


But a plan with some prospect of obviating 
this main obstacle, “grounds,” and accomplish- 
ing basic improvement is now being studied by 
the Interprofessional Commission on Marriage 
and Divorce Law, established through the Amer- 
ican Bar Association by mandate of the Legal 
Section of the 1948 National Conference on 
Family Life. 

The stated purpose of the Commission is “to 
bring about improvement in the laws of the sev- 
eral states relating to marriage and divorce, and 
allied phases of family law, to the end that the 
law, in both philosophy and procedure, may tend 
to conserve, not disserve, family life; that it 
may be constructive, not destructive, of mar- 
riage; that it may be helpful, not harmful, to 
the indivilual partners and their children; that 
it may be preventive rather than punitive of 
marriage and family failure.” 
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The plan tentatively approved by the Legal 
Section of the NCFL and being studied by the 
Interprofessional Commission would take a leaf 
from the juvenile court. It would substitute the 
philosophy of diagnosis and treatment for the 
old philosophy of guilt and punishment; it 
would make the criterion for divorce not “is the 
defendant guilty?” but “what is best for this 
family” and consequently for society? 

It would not facilitate divorce by mutual con- 
sent (which in reality we now have every- 
where.) On the contrary, one could not even 
apply for a divorce without first obtaining the 
court’s consent. (The law holds divorce is a re- 
vocable privilege, not a vested right.) The ap- 
plication would be for the remedial services of 
the state. There would be no plaintiff, no de- 
fendant. Instead of “Jane Doe vs. John Doe” the 
title would be: “In the interests of the John Doe 
Family.” There would be no occasion for name- 
calling, recrimination or formal public trial. 


New Type of Court Required 


To do this sort of thing would obviously re- 
quire a special kind of court which, for conveni- 
ence, has been called the Family Court. As Dean 
Pound points out in speaking of the juvenile 
court, there are strong reasons for not making 
it a separate court but a branch of the court of 
general jurisdiction of first instance. It would 
seem necessary to endow it with the broadest 
possible equitable, civil and criminal jurisdic- 
tion. It should have the same dignity and status 
as the court of general jurisdiction; its quarters 
should be adequate in size, advantageously 
located, designed for functional efficiency, 
equipped and decorated so as to command re- 
spect for the law which it will administer. 

Among the reasons for this is that although 
the family court may deal in dimes while other 
branches of the court deal in dollars, neverthe- 
less, because it is bound to have so many more 
clients than the ordinary civil and criminal 
courts, and their problems strike home so inti- 
mately into their everyday life, the family court 
cannot fail to have a greater impact upon the 
sum total of human welfare and happiness than 
perhaps all other branches of the court com- 
bined. 

Like the juvenile court, the family court would 
require an adequate staff of trained technicians 
and skilled specialists, such as the social case- 
worker, psychiatric caseworker, clinical psy- 
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chologist, psychiatrist, marriage counselor and 
others, and of course a proper clerical force. 

Most important, the court would require a 
specialist judge or judges. No court can be ex- 
pected to rise above its judge. No matter how 
able a lawyer he may be or how filled with the 
spirit of altruism, he will have to school himself 
in quite a number of fields of learning and dis- 
ciplines for which his legal training and experi- 
ence have not prepared him. Among these are 
social casework, group work, counseling, diagno- 
sis and therapy, several branches of psychology 
(especially so-called abnormal psychology) pe- 
nology, criminology, the basic principles of psy- 
chiatry, child and family welfare, a little medical 
casework and community organization. 

In view of the approximate identity of philos- 
ophy, procedure, techniques and type of staff of 
the juvenile court and the family court, and be- 
cause almost every problem of juvenile delin- 
quency is in essence a family problem, it is 
proposed that the new court handle all justicia- 


ble family problems from juvenile delinquency 
to divorce. 


One Unified, Integrated Court 


This proposal is far from new. The National 
Probation and Parole Association has been advo- 
cating it since 1917. It has been tried and has 
long since passed the experimental stages. For a 
third of a century Cincinnati has had such a 
court. 

From the outset the soundness of the idea be- 
came more and more apparent and soon other 
Ohio cities fell in line; for years the seven 
largest (next after Cleveland, which has an 
independent juvenile court) have had such inte- 
grated family courts, They have a cumulative 
experience of about 200 years of successful op- 
eration during which no serious objection has 
been raised to this type of integrated court. It 
is a division of the common pleas court, the 
trial court of general jurisdiction. The judge 
is elected to this particular division and must 
stay with it. There is no rotation. 

Somewhat similar courts have existed for a 
long time in Omaha and Portland, Oregon. 
Surely it is significant that in these nine cities 
complaints about overlapping, defective and con- 
flicting jurisdiction, of lack of co-operation, of 
one court either wilfully or unwittingly undoing 
what another court has striven to do—that all 
such complaints are almost unheard of. 
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The advantages of having all socio-legal fam- 
ily problems handled in one comprehensive, uni- 
fied, integrated court with one social philosophy 
and one staff, all imbued with the same spirit 
and working toward the same end—the advan- 
tages of this should be perfectly obvious to any- 
body. 

If they are not it is our fault for not making 
them clear. The diagram showing the conflicting 
and overlapping jurisdiction, added to the 
studies of New York and Detroit, should make 
it simple. Case histories could be added from 
almost every jurisdiction to clinch the argument. 
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The A.B.A. plan for a fresh approach to the 
divorce problem has been publicly supported by 
leaders of all faiths and all professions. Its 
hand-maiden, the integrated court for all family 
problems is likewise gaining favor. 

The two are logically inseparable. They com- 
plement each other. They are as necessary to 
each other as two things can be. When the first 
state legislature enacts the laws to bring these 
things to pass, I predict the situation will no 
longer be tumultuous—not even multuous—but 
the public approval and applause will be not 
multuous but tumultuous! 





Public Services to Children— 
A Study in Confusion 


By MAXINE BOORD VIRTUE 


jb the eye of the legal beholder, the battery 
of public services created by law for chil- 
dren needing special care in Michigan is for- 
midable and impressive. A dozen state-level 
administrative agencies, numerous local ad- 
ministrative agencies, and several courts offer 
financial aid, special school services, institu- 
tional facilities, child welfare services, foster 
care, judicial and law enforcement services and 
many others. There are visiting teachers (school 


social workers) attached to many local school . 


districts to spot trouble before it overpowers 
the child. In some areas of the state, district 
children’s consultants and county children’s 
workers employed by the state department of 
social welfare give child welfare services. In 
fourteen local communities, child guidance 
clinics provide an expert source of diagnosis and 
referral for children with behavior problems or 
emotional disturbances. The state has a unique 
public-placement agency, operating mostly 
through foster-home placements. There is a 
state-maintained school for deaf, and another 
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for blind children. More than fifty-five private 
agencies are licensed to place or care for chil- 
dren. Boarding homes, licensed by the state 
department of social welfare, occur as agency, 
court, or as independent facilities, emphasizing 
the current trend away from institution and 
toward family or substitute-family care. 
Many school districts offer special services 
such as classes for mentally or physically handi- 
capped children, individual counseling, school 
camping programs, and courses in family living. 
A state college has a police training course in 
the handling of juvenile cases. The University 
has a wide variety of classes, research and 
training projects, and service facilities such as 
the Neuropsychiatric Clinic, which bring ex- 
pert attention to children not able to purchase 
it. The Crippled Children’s Commission finances 
medical and hospital care, on a strict reim- 
bursement basis, to large numbers of crippled 
and afflicted (i. e., sick) children. The number 
of private agencies in various aspects of chil- 
dren’s services is bewilderingly large. Ranging 
from the nationally-known Starr Common- 
wealth, a residence facility for normal white 
boys, to the galaxy of committees set up by 
almost every community, woman’s and service 
group throughout the state, these private 
agencies have—so far as I could determine— 
successfully defied orderly enumeration and 
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description. I counted more than one hundred 
and nine different private agencies offering chil- 
dren’s services in just six cities in Michigan. 

Court agencies dealing with children are con- 
fronted with very few basic framework prob- 
lems of a serious nature, in Michigan. Circuit 
courts exercising jurisdiction over felony, di- 
vorce, and illegitimacy cases have (at least in 
populous areas) good probation staffs, some 
of whom take pride in working out such family 
problems as budget planning, community-in- 
tegration, and leisure-time projects in a variety 
of cases. In divorce matters involving children 
especially, the development of Friend of the 
Court services in investigating facts to develop 
a proper custody and support order, and in 
exercising continuing supervision over support 
collection and child custody, has provided an 
example now being followed in other states 
desirous of improving their court services to 
children of divorce. Juvenile courts (which in 
Michigan are separate divisions of the county 
probate courts) operate under a recently re- 
vised juvenile code regarded as one of the best 
such statutes now in effect. Although only three 
counties have full time judicial personnel de- 
voted to the juvenile court work, each county 
has a state-paid but locally chosen county agent 
to act as a court arm in children’s cases, (Ap- 
pointed by the governor at the judge’s request, 
this officer is subject to no qualifications, and 
attached to the payroll of the state department 
of social welfare although that department has 
no control over him. The effectiveness of this 
service is exceedingly controversial.) The 
statute authorizes the use of county probation 
officers in juvenile courts, authorizes the main- 
tenance, at county expense, of juvenile deten- 
tion facilities under court control, and provides 
that the county children’s workers and district 
consultants mentioned above may be utilized 
by juvenile courts to augment their child-serv- 
ing resources. 


Segregate Agencies 


All in all, the state of Michigan is blessed 
beyond most in having well-developed children’s 
services at judicial, welfare, educational, cor- 
rectional, and private agency levels, among 
others. 

Yet, once the eye is lifted from the law books, 
the picture seen by the legal beholder is not a 
pretty one, even though the beholder concen- 
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trates sternly on legal framework. Viewed one 
by one, these services are admirable and im- 
pressive, in the main, and their statutory frame- 
work adequate except for a few minor and one 
or two medium-to-large major problems in the 
court organization and procedural areas. But 
viewed as a battery, as a single system, as an 
“overall picture,” the services constitute a dis- 
mal sight. One sees not a single community, 
with various special facilities linked by well- 
traveled thoroughfares, but a constellation of 
rival kingdoms, each barricaded in its own im- 
pregnable fortress and bristling with guns 
trained in all directions to catch out any 
straggler from another kingdom. There are few 
paths, and those but poorly travelled. Several 
“threshold services,” however, being recently 
developed by visiting teachers, pre-court and 
court services, and county children’s workers 
and district consultants, point up the growing 
awareness in various professional fields that 
some workable division of labor must be found, 
some continuity imparted by personnel uncon- 
ventional, unselfish, and bold enough to cross 
the professional picket-lines. 

In this thicket of vested interests, of pro- 
fessional jealousy and defensiveness, it is easy 
for a child with a problem to become a martyr 
to the supervisors’ desire to conserve county 
funds, the case-worker’s desire to protect the 
confidential nature of her relationship with a 
client, a probate judge’s unwillingness to re- 
ceive facts presented by a social worker, a 
doctor’s conviction that adoption is a private 
matter to be decided by parents and medical 
adviser, or a federally-paid state-level worker’s 
desire to furnish services, whether locally de- 
sired or not, which seem to that worker to be 
appropriate. 


Inadequate Facilities 


The most difficult trouble-spots appeared, to 
the eye of this legal beholder, to be: 

Inadequate physical, financial, and staff fa- 
cilities for juvenile courts; 

Desire for local autonomy, as opposed to de- 
sire to take advantage of grants, subsidies, and 
other fund-injecting devices; 

Discommunication between various special- 
ized professional personnel dealing unknowing- 
ly with the same problem; 

Legal confusion as to respective jurisdic- 
tional limits of juvenile and circuit courts 
with respect to children of divorce, of probate 
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and other courts with respect to guardian- 
ships; 

Poor legal practices in adoption and juvenile 
cases, particularly in giving notice to inter- 
ested parties, assembling an adequate record, 
and drafting of disposing orders; 

Disagreement between administrative and 
judicial agencies with respect to the limits of 
authority of each, especially in dependency 
cases; 

Practical difficulty of cooperation between 
social, psychological, and other professional spe- 
cialists operating outside courts, and judicial 
and legal personnel within courts. This appears 
to result from the focus of the former upon 
individual planning as against that of the 
latter upon meshing the individual decision 
with the established system of law and prece- 
dent. 

In the last named points lie matters of seri- 
ous import to every lawyer concerned with 
human rights and with the efficient operation 
of courts. It may be, as one judge suggests, 
that lawyers have been too ready to retire from 
the area of social problem cases because of 
their appreciation of the need for bringing 
social work skills to bear there, and that this 
default has resulted not only in poor legal 
practices, but also in poor social practices. 

The current controversy concerning the 
identity and functions of the juvenile court 
points up the necessity for straight thinking. 
The benign and protective philosophy of the 
juvenile court is based upon the availability 
of sufficient staff service to arm the judicial 
discretion with adequate social and medical in- 
vestigative and supervisory services. These 
services are not uniformly or adequately pres- 
ent in Michigan. For this reason, and because 
society’s concern for the child’s welfare has 
brought about wide development of non-court 
agencies with preventive services to offer, there 
is considerable pressure from the administra- 
tive side to remove decision-making discretion 
with respect to many children’s problems from 
the courts and place this function in administra- 
tive agencies. It is argued that since few 
judges are equipped with the personality, train- 
ing, or patience to administer a full program 
of the many specialized facilities necessary to 
good choice-making and supervision over long 
time-periods, this function may now be trans- 
ferred to administrative agencies already tooled 
up for such operations and able to cope with 
them. 


[Vor. 36 


Another view, equally strong in some quarters 
though not in Michigan, is that the court, as 
the agency finally responsible to society for chil- 
dren who must be taken from their homes or 
supervised in them, must directly control all 
facilities leading up to the court order and 
necessary to its enforcement; otherwise, the 
parental authority of the court cannot be prop- 
erly exercised either in a juvenile or a divorce- 
custody case, and the court falls down on its 
responsibility. Thus, in the famous family court 
of Toledo, all specialists necessary to the making 
and carrying out of a plan are part of the court 
organization, which develops its own system of 
institutions and foster homes, makes its own 
placements, and actively supervises its wards. 
As now operated in Toledo, this system works 
well, and does not prevent close and continuous 
cooperation with non-court agencies surround- 
ing the court. 

A middle-of-the-road view appears to be 
building up in Michigan among those who have 
been struggling with the confusion between ad- 
ministrative and judicial agencies. This view 
is that wherever the legal pattern of rights and 
duties is to be disturbed by a decision or plan 
(as where a child is to be taken from parents 
without their full and free consent), there must 
be a juaicial decision taken after a proper legal 
hearing, of which all parties in interest have had 
notice. If judicial proceedings now taking place 
are inadequate, it is argued, the remedy is to 
improve them rather than to curtail the judicial 
function. Since such decisions involve plan- 
making, it is appropriate and indeed necessary 
for the court to obtain expert fact-finders such 
as social workers, psychologists, and psychia- 
trists, to make investigations and recommend 
plans, and after the making of a court order 
to have sufficient specialized staff of whatever 
kind necessary to carry out the plan subject 
to the court’s authority. Whether this staff is a 
part of the court’s own organization or not is 
not as important as its availability to the court. 
Most judges interviewed felt strongly that 
where administrative agencies, either public 
or private, can be induced to make their serv- 
ices available subject to the court’s final au- 
thority, judges would prefer to make full use 
of existing agencies rather than to build up 
duplicating services within courts. 

Two factors, however, conduce to the de- 
velopment of pre-court and court agencies, de- 
spite the multitude of agencies already existing 
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outside. These are: (a) the view of many ad- 
ministrative agency spokesmen that the ad- 
ministrative agency should operate independent- 
ly of court authority in certain types of cases; 
and (b) the necessity of building up threshold 
or switchboard services within courts to mar- 
shall all social assets in the community, to 
screen cases better dealt with outside, and to 
develop interagency referral techniques. The 
unofficial caseload growth in juvenile courts is 
an example of this development. Some think 
this device is growing so rapidly that it is de- 
priving the juvenile court of its essentially 
judicial character and causing a gradual met- 
amorphosis into an administrative entity—(a 
result regarded as good by some). 


Cooperation Required 


To the eye of the legal beholder looking at the 
entire battery of services, the precise boundary 
of each fortress is much less important than the 
pressing necessity of building bridges, foot- 
paths, and other methods of intercommunica- 
tion. No matter where the line is drawn to 
distinguish the administrative from the judicial 
function, adequate human results in this area 
will depend upon the co-existence of good legal 
and good social practices. We are getting neither 
in many Michigan courts. We are not going 
to get them until bridges and pathways are 
built, and professional experts learn to work 
together. 

There is inherent in the Michigan situation 
now a healthy ferment of rebellion on both ad- 
ministrative and judicial sides against the 
“fortress” philosophy. It is gratifying that cer- 
tain key leaders in various professions (includ- 
ing the legal profession) have instituted several 
innovations during the last few years which if 
well nurtured and publicized may lead in future 
to effective cooperation and efficient use of all 
existing agencies. Among them: juvenile ad- 
visory groups made up of working professional 
personnel from court and non-court agencies 
who work with selected problems and who 
gradually broaden their basis of joint effort. In 
three counties at least, efforts of this kind seem 
likely to bring down the Tower of Babel within 
the foreseeable future. 

Meantime— 

In a certain medium-sized city in Michigan 
(it might as well be Connecticut, New York, or 
anywhere else), there are these problems, and 
others like them: 
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1. A 14 year old boy known to the child 
guidance clinic as a brain paralytic lives in his 
home. Several times recently, in moods of rage, 
he has attacked little girls in the block. The 
clinic reports that because of overcrowded con- 
ditions of institutions serving such cases, the 


best they can suggest is to keep the boy under 


sedation and the girls out of his way until he 
can be admitted to a mental hospital. Three 
years is the usual waiting period. 

2. A neglected child, finally reported to juve- 
nile court by the health department, was re- 
moved from the neighborhood by angry parents 
after a court officer called. They “broke the 
hold” of the juvenile court, they later reported, 
by filing a divorce petition in the circuit court. 

3. A serious behavior problem was diagnosed 
by a public agency and juvenile court care 
recommended. The boy refused to go to the 
judge, and the father did not sign a court 
petition. The specialists who made the diagnosis 
for the agency remarked, for publication, “You 
can hardly blame the father for not wanting 
to prefer charges against his own son.” 
(Italics mine: so much for the benign philoso- 
phy of the juvenile court as interpreted by an 
important public administrative agency which 
should be one of its principal sources of refer- 
ence.) The boy was later convicted of murder. 

4. During a radio panel discussion, the large 
number of juvenile delinquency cases occurring 
locally were under discussion. The school super- 
intendent was asked: “Do you find the philoso- 
phy of the juvenile court sound?” His answer: 
“Their ideas and ours are entirely different; to 
us, a child is to be helped, not punished. We 
make it a point never to refer cases to the 
juvenile court.” 

5. A clinical psychologist employed as a 
court marriage counsellor asked an eminent 
social work research expert: “Will you help 
me work out a research program?” His answer: 
“You’re not qualified to do research—no train- 
ing in social work.” 

6. A child with a history of many petty acts 
of mischief and theft, a problem to school and 
neighborhood, was the subject of a conversa- 
tion between several interested citizens and a 
local lawyer, whose advice was sought. His 
answer: “There is nothing I can do; this is not 
a legal problem, it’s a social problem.” The boy 
was later convicted of theft in municipal court. 

Bridges and roadways urgently needed: 
lawyers please note. 








Our judicial system is advanced by the es- 
tablishment of an organization which is a 
testing ground for new ideas and procedures. 


The Conference of Chief Justices 


By RICHARD HARTSHORNE 


N A HISTORIC meeting full of import for the 

future advancement of the nation’s judicial 
systems, chief justices from the several states 
gathered in St. Louis on September 3rd and 
4th, 1949, to organize their first annual con- 
ference. This epitomized the conviction of the 
judicial leaders that, by pooling information 
on state judicial problems, impressive improve- 
ments. could be achieved in the organization 
and administration of justice throughout the 
country. 

It further symbolized the intent of the judi- 
cial branch of state government to keep pace 
with the executive and legislative departments 
in scrutinizing and improving its processes 
and procedures. 

The meeting in 1949 was the culmination of 
extensive discussions within the Section of 
Judicial Administration of the American Bar 
Association. Under the leadership of the sec- 
tion chairman of 1949, Judge Richard Harts- 
horne, and an organizing committee headed 
by Chief Justice Laurance M. Hyde of Mis- 
souri, representatives of forty-four of the 
forty-eight state courts of last resort met in 
St. Louis. The Rockefeller Foundation and the 
Davella Mills Foundation, also vitally in- 
terested, generously undertook to finance the 
meeting. It was the belief of the Section of 
Judicial Administration and other interested 
groups that an annual conference of the chief 
state judicial officers would establish a forum 
of consultation at the highest level on means for 
improving state court systems. 

At its first meeting in 1949, the Conference 
of Chief Justices elected Chief Justice Hyde 
as chairman for 1949-1950 and Chief Justice 
Edward W. Hudgins of Virginia as vice-chair- 
man. Other members of the executive council 
were Chief Justices J. E. Hickman of Texas, 
Charles Loring of Minnesota, John T. Loughran 
of New York, Stanley E. Qua of Massachusetts 
and Carl V. Weygandt of Ohio. Glenn R. Win- 


ters, secretary of the American Judicature 
Society, was appointed reporter. 

The Conference adopted articles of organi- 
zation calling for annual meetings at which 
the highest court of each state would be repre- 
sented by the chief justice or an associate jus- 
tice designated by him. 


Council of State Governments as Secretariat 


It was further resolved by the Conference 
to request the Council of State Governments to 
serve as its secretariat and to conduct such 
research as would further the purposes of the 
organization. The Council, an agency operated 
by the states for service to the states, acts as 
secretariat for such groups as the Governors’ 
Conference, the National Association of At- 
torneys General, the National Association of 
State Budget Officers and similar official state 
bodies. 

Discussion at the first conference emphasized 
the necessity for speeding up the opinion-filing 
process. A number of important suggestions 
were submitted by the chief justices to accom- 
plish this end. A second point of emphasis in- 
volved methods and techniques for insuring 
simplicity and clarity in rules of procedure. 
Finally, the Conference felt that a prerequisite 
for the attainment of broad improvements 
in judicial administration was a comprehensive 
factual analysis of existing organization and 
practice and a review of recommendations made 
in the various states for the betterment of 
court systems. The Council of State Govern- 
ments was requested to undertake such a study 
and submit its reports to the Conference. 

The second annual meeting of the Conference 
of Chief Justices was held in Richmond, Vir- 
ginia, September 15-17, 1950. Discussion cen- 
tered upon the role of the chief justice in at- 
tempting to expedite the rendering of decisions 
in the court of the last resort with minimum 
delay and at lowest possible cost. Many use- 
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ful suggestions were made for improving pro- 
cedures in connection with writing opinions, 
such as a consultative calendar, efficient con- 
ferences and effective assignment of cases. 

The Conference further debated the use- 
fulness of an administrative office for the courts 
and its potential benefits in equalizing case 
loads throughout a state’s court system. The 
justices also gave close attention to the ad- 
vantages and disadvantages of empowering the 
chief justice to assign judges of various courts 
and to supervise their administration of justice. 

At the meeting the secretariat submitted 
the first of a series of reports on the court 
systems of the forty-eight states. This report 
covered in detail the organization and pro- 
cedures of the courts of last resort in all 
states. It was to be followed by reports on 
intermediate appellate courts, the trial courts 
of general jurisdiction and local courts of 
first instance. The report on the courts of last 
resort is a factual analysis, with tabular and 
textual data, on such basic matters as selec- 
tion of judges, tenure, compensation and re- 
tirement of judges, jurisdiction, appellate pro- 
cedure, rule-making and preparation of opin- 
ions. 

As chairman for that year (1950-1951), the 
Conference elected Chief Justice Edward W. 
Hudgins of Virginia, and as vice-chairman, 
Chief Judge John T. Loughran of New York. 
New members of the executive council were 
Chief Justices Phil S. Gibson of California, A. 
B. Neil of Tennessee and W. W. Harvey of 
Kansas, 


The New York Meeting 


The third annual meeting took place Septem- 
ber 13-16, 1951, in New York City with the 
highest courts of forty-six states and one ter- 
ritory represented. The Conference had as its 
major theme methods of reducing costs and 
‘delays in taking and settling appeals. This 
required careful consideration of the extent to 
which existing practices permitted realization 
of the desired goal—an efficient, equitable ad- 
ministration of justice for all citizens. In re- 
gard to present practices which seemed to 
impose barriers to the achievement of this 
goal, the chief justices exchanged suggestions 
for possible changes in rules of procedure and 
practice and on the methods required to effect 
these changes. 
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RICHARD HARTSHORNE is United States District Judge 
in Newark, New Jersey. He is Section of Judicial Adminis- 
tration Delegate to the House of Delegates of the American 
Bar Association and chairman of that association's com- 
mittee for Cooperation with the Conference of Chief 
Justices. As chairman of the Section of Judicial Adminis- 
tration in 1948-49, he was chiefly responsible for the found- 
ing of the Conference of Chief Justices. 


Among the more important judicial bodies 
studying procedural rules and their effects 
on the administration of justice are state ju- 
dicial conferences. The chief justices, at one 
session, discussed the significance of these 
conferences and concluded that, despite the 
difficulties attending the organization of such 
agencies in many states, their possible con- 
tributions have sufficient value to warrant fur- 
ther efforts toward establishing and adequately 
financing them. 

One of the major results of this meeting 
was the adoption of a sixteen-point series of 
resolutions for improvement of the organiza- 
tion and operation of the nation’s local courts 
of first instance. These resolutions were adopted 
as statements of principles and desirable goals 
towards which all states should work. In gen- 
eral, they called for greater integration and 
unity in court systems, the collection of ade- 
quate statistics on judicial business, dignity 
in local court rooms, non-fixable traffic-tickets, 
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better systems of fines and penalties, and recog- 
nition by the judges of local courts of first 
instance of their roles as educational leaders in 
teaching respect for the law. The sixteen reso- 
lutions appeared in the February, 1952, issue 
of the Journal, volume 35, page 133. 

At the New York meeting the Council of 
State Governments distributed its second re- 
port, Trial Courts of General Jurisdiction in 
the Forty-Eight States, which covered the fol- 
lowing areas: 1. The role of trial courts in 
our judicial systems; 2. Numbers and kinds of 
such courts and numbers of judges; 3. Selec- 
tion, qualifications, terms, salaries and retire- 
ment of trial court judges; 4. Business manage- 
ment of the courts; 5. Jurisdiction of the va- 
rious types of courts: original, appellate and 
concurrent; 6. Proposals for improving the or- 
ganization and administration of trial courts. 

In preparation for the conference, the secre- 
tariat also published and distributed research 
memoranda providing factual materia] and 
points for discussion for each of the sessions. 

Chief Judge John T. Loughran of New 
York was elected chairman for the year 1951- 
1952, and Chief Justice John E. Hickman of 
Texas, vice-chairman. New Members of the 
executive council were Chief Justices Hugh R. 
Adair of Montana and Harold H. Murchie of 
Maine. 

The fourth annual meeting of the Conference 
will be held in San Francisco, September 11- 
13, 1952, and will be devoted to discussion of 
the following four major problems: 

1. The Administration of Justice in Traffic 
Cases 2. Problems in Connection with Habeas 
Corpus Proceedings in Criminal Cases 3. Me- 
thods of Reducing the Volume of Published 
Opinions and Reports 4. The Courts and Their 
Relation to Legal Aid in Criminal Cases. 

The Conference of Chief Justices is now a 
self-supporting, going concern. Its accomplish- 
ments within just a few years already are 
notable. Its resolutions of 1951 on the improve- 
ment of the nation’s traffic courts were con- 
sidered by the Governors’ Conference, and a 
motion was adopted by the governors urging 
every state to study them carefully. The draft- 
ing committee of the Council of State Govern- 
ments included the resolutions in its program 
of suggested legislation for consideration of 
the state legislatures meeting in 1952. The 
same resolutions have been approved by the 
National Safety Council, the International 
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JOHN T. LOUGHRAN, Chief Judge of the Court of 
Appeals of the State of New York, is chairman of the 
Conference of Chief Justice for the year 1951-1952. 


Association of Chiefs of Police and other or- 
ganizations. That the Chief Justices are carry- 
ing the program forward is demonstrated by 
their decision to devote an entire session of the 
next Conference to the administration of jus- 
tice in traffic cases. 


Common Problems 


The research program of the Conference and 
the Council of State Governments thus far has 
resulted in two comprehensive reports on the 
judicial systems of the forty-eight States. The 
great variations in the administration of jus- 
tice throughout the nation preclude the possi- 
bility of drawing definitive generalizations. 
However, a number of problems common to 
most states are evident from these reports: 

1. The degree of decentralization of our 
state court systems has led in many instances 
to confusing jurisdictional problems and waste- 
ful duplication of management. There is thus 
an unmistakable trend toward achieving greater 
unity through vesting proper authority in the 
chief justice of the supreme court, assisted by 
a well-staffed office of judicial services. 
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2. Legal research assistants, as well as steno- 
graphic and clerical help, are recognized in- 
creasingly as necessities for judges of trial 
and appellate courts. 

3. Lack of adequate statistics and docket 
information is a major problem in more than 
half of the states. Since information on such 
matters as the condition of dockets, cost of 
operation, number of cases disposed of, and 
utilization of judicial manpower is recognized 
as vital to successful operation of a state court 
system, there is a trend toward providing for 
regular collection of these statistics by some 
agency. 

4. Salaries of state judges have increased 
markedly in recent years, but in most states 
they remain inadequate to compensate for 
the services of the courageous, intelligent, 
learned and judicious persons required for an 
independent and fully effective judiciary. 

5. The movement toward providing retire- 
ment pensions for judges has expanded rapidly 
in recent years, both in number of states pro- 
viding pensions and in amounts of pensions. It 
has been found that men of high qualification 
are more inclined to accept judicial office if 
it offers dignified retirement after a specified 
period of service, with some guarantee of eco- 
nomic security. 

6. Over the last forty years there has been 
a steady trend to place the rule-making power 
in the hands of the department primarily re- 
sponsible in litigation, the courts themselves. 

7. In recent years revisions of rules of 
practice and procedure, following in many in- 
stances the simplified rules of federal civil 
procedure, have been influential in reducing 
delay in excessive cost. 

8. The problem of proper selection of judges 
is being faced in practically every state, with 
growing interest in adaptations of the Mis- 
souri plan. 

9. Judges of trial and appellate courts are 
reviewing their methods of operation with re- 
spect to hearing of cases, conferring, and the 
writing and filing of opinions; in a number 
of outstanding instances judges thus are achiev- 
ing greater efficiency and more effective justice. 


Advances Noted 


The two publications mentioned and an ad- 
ditional, statistical report, State Court Systems, 
have been utilized in numerous states in con- 
nection with movements for more adequate ju- 
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dicial salaries, retirement systems, selection 
and tenure legislation, and improvement of 
court organization generally. The annual report 
of the secretariat to the Conference of Chief 
Justices noted that in 1950 and 1961 over 
half the states increased salaries of trial court 
judges and twenty-one raised salaries of su- 
preme court justices. Four states were added 
to the number having retirement systems, 
bringing the total to forty-two. Important court 
reorganizations took place in at least four 
states; judicial councils and conferences were 
created in three states. There may be no direct 
cause and effect relationship between the re- 
search activity in behalf of the Conference of 
Chief Justices and the noticeable progress of 
the last few years. However, the up-to-date 
factual data in these reports have been used 
widely throughout the nation by members of 
the bar, the bench, and the public in depicting 
the need for improvement. 

Out of the extensive discussions at the va- 
rious sessions of the Conference and from 
lengthy personal conversations, chief justices 
in many notable instances have returned to 
their jurisdictions inspired with new sugges- 
tions and ideas for improving the administra- 
tion of justice. Judicial conferences have been 
organized in the last three years in several 
states—Nevada and Virginia, for example—to 
serve as media within these states for possible 
revisions in rules of practice and procedure, for 
suggesting new legislation and for creating a 
new sense of unity and esprit among the judges 
of the various courts. 

As a result of much discussion by bar and 
bench and in the Conference of Chief Justices, 
considerable progress has been attained in re- 
cent years in the direction of a modern theory 
of procedure which reduces technicalities, 
avoids circuitous processes and reduces the 
area of uncertainty. Action in Minnesota, Ne- 
vada, New Jersey, Utah, Virginia and the 
Territory of Puerto Rico, for example, has 
been particularly prominent since 1948. 

In the publications issued by the Council of 
State Governments, the actions and recom- 
mendations of the Conference of Chief Justices 
are being made known to legislators and admin- 
istrative officials in all states. In addition, at 
regional meetings of state legislators and com- 
missions on interstate cooperation this year, 
extensive discussion will be devoted to court 
problems as they relate to traffic safety and 
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prevention of crime. Cooperation is being ef- 
fected with the National Association of At- 
torneys General in discussing means of alleviat- 
ing the problems raised by the use of habeas 
corpus in criminal cases. Through these organi- 
zations the work of the Conference of Chief 
Justices can be made known to the very de- 
partments of state government which are cap- 
able of effectuating improvements vital to an 
independent, courageous, judicial branch of 
government. 

Possibly of even greater significance than 
structural accomplishments are some of the 
personal components of the Conference. Judges 
in one state always analyze with care decisions 
in similar cases made by the judges of other 
states. These decisions and opinions no longer 
appear as anonymous documents to the chief 
justices who have attended the conferences, 
but are alive with the known personalities of 
their authors. Opinions of a justice with whom 
one has discussed fundamental problems, whose 
ability and erudition one has personally ex- 
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perienced, gain new meaning and sympathy. 
Possible conflicts between the states resulting 
from contradictory interpretations may thereby 
be reduced, and the need for national determi- 
nation of interstate problems minimized. 

The future of the Conference of Chief Jus- 
tices is not subject to precise prediction. Its 
founding, however, has been called the most 
important event in judicial administration in 
the last decade or more. Judging from the 
accomplishments of the Judicial Conference 
of the United States and from the benefits of 
the Governors’ Conference, it may be asserted 
that the Conference of Chief Justices will 
greatly influence the advancement of our ju- 
dicial systems by providing a testing ground 
for new ideas and procedures which, when 
successful in one state, may be adopted and 
adapted by judges and legislators in other 
states. It may thereby reassert the high status 
of the judiciary as an independent, coequal 
branch of government, and as a firm founda- 
tion of our democracy. 








LL of the regular state legislative ses- 

sions scheduled for the current year 
have now adjourned. A special session was 
called for August 4 in California and in the 
fall in New Jersey. The possibility for special 
sessions has been mentioned in Arizona and 
Michigan. 

The House of Representatives of South 
Carolina has adopted a resolution proposing 
an amendment to the state constitution to 
require biennial legislative sessions instead 
of annually as at present. If the resolution 
is approved by the Senate the amendment 
will be submitted to the electorate. If the 
vote is favorable the amendment will go to 
the legislature for final ratification. 


BILL providing for salary increases of 
$3,000 a year for state Supreme Court 


Judicial Administration 
Legislative Summary 


justices and Court of Appeals judges was 
passed by the Louisiana Senate and returned 
to the House for concurrence in an amend- 
ment boosting the governor’s salary. Under 
the bill, the salary of Supreme Court justices 
will be raised from $15,000 to $18,000, and 
Court of Appeals judges from $12,000 to $15,- 
000. District and Juvenile Court judges were 
given an increase of $2,000 a year in a bill 
which was given final passage by the legis- 
lature and sent to the governor for signature. 

Governor Driscoll of New Jersey vetoed 
a bill which would have increased the salaries 
of County judges in Warren and Gloucester 
counties from $7,500 to $10,000 claiming “an 
inequitable situation would result wherein 
judges in counties having a greater popula- 
tion than the two counties affected by the 
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bill would still be receiving an annual salary 
of $7,500.” 


BILL which would have lowered the quali- 

fications for persons seeking appoint- 
ment as municipal magistrates was vetoed 
by the governor of New Jersey. The measure 
was sponsored by Senator Alfred C. Clapp, 
who agreed to introduce the bill a year ago 
when the subject threatened to become a 
barrier to revision of the statutes dealing 
with the administration of justice. The gov- 
ernor pointed out that provisions of the vetoed 
bill would have qualified a great many per- 
sons for appointment even though they did 
not have any recent or substantial judicial 
experience. In vetoing the bill Governor Dris- 
coll said, “If we are to continue to keep the 
state of New Jersey in the forefront in the 
field of judicial reform it is essential that 
we do everything possible to strengthen our 
municipal courts, for it is there that most of 
our citizens get their first and frequently 
only close contact with the administration of 
justice. The proposed amendment would be 
a retrogressive step.” 

The Attorney General of California has 
ruled that a non-lawyer cannot run for the 
judgeship of a new justice court unless he 
has passed e qualifying examination given 
by the Judicial Council or unless he is the 
incumbent of the office by having succeeded 
to it or the incumbent in a court to be super- 
seded. 
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PLAN for improving Texas juries has been 
drawn up by a special committee of the 
state Civil Judicial Council which was set 
up to consider the problem as a step toward 
the judiciary and the bar asking the legis- 
lature to enact laws calling for higher quali- 
fications. The plan calls on trial judges to 
be more careful in screening out prospective 
jurors who cannot read or write, who do not 
own property nor head families and calls upon 
judges to grant fewer excuses to jurors. 
Two state constitutional amendments which 
had been passed last year by the legislature 
and were to be put before the voters in Okla- 
homa were approved by them in July. One 
will make it possible to amend the state con- 
stitution by articles, which embrace one gen- 
eral subject, instead of by sections as hereto- 
fore required. The other permits jury service 
by women—a provision the state Supreme 
Court previously construed to be in the con- 
stitution already. The jury duty amendment 
provides that service on grand juries as well 
as juries trying civil and criminal cases in 
courts of record and not of record will not 
be limited to male persons. Women started 
serving on Oklahoma juries last winter after 
the state Supreme Court upheld a law of the 
last legislature for women to serve. The 
amendment merely writes into the constitu- 
tion provisions the court has already inter- 
preted as being in the constitution. 





From the A.B.A. Section of Judicial Administration — 


Use of Pre-Trial Is Increasing 


A s0on-to-be-published report of the Ameri- 
can Bar Association’s pre-trial committee will 
say that the use of the pre-trial conference is 
increasing although, particularly in the state 
courts, there is much ground to be covered. 
Fifteen to eighteen states gave encouraging re- 
plies to a questionnaire concerning state court 
use of the device, sent out by the Section of 
Judicial Administration. The report states that 
while “practically all the federal district courts 
use pre-trial on occasion . . . between a third 
and a half of all the federal district courts 
make regular use of the pre-trial conference.” 


A questionnaire was sent by the Section to 
all state chairmen of the American Bar Asso- 
ciation’s committees to improve the adminis- 
tration of justice. The report says: 

“The replies give clear indication that the 
use of pre-trial is increasing. Some half a 
dozen states by court rule or statute have added 
pre-trial to their procedural arsenal bringing to 
80 the number of jurisdictions in which the 
pre-trial conference has official sanction.” 

An effective way of interesting and inform- 
ing lawyers concerning pre-trial procedure is 
by the holding of clinics illustrating its use. 
These so-called demonstrations have been wide- 
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spread and the report notes 16 states where 
at least one and sometimes many such pre- 
trial conference demonstrations have been held, 
usually before bar groups. 

In reference to pre-trial in long cases, the 
report says: 


“A notable publication during the past fiscal 
year has been the report by the Committee on 
the Judical Conference of the United States on 
Procedure in Antitrust and Other Protracted 
Cases. 

“The following reference in the report to 
pre-trial shows the value of the procedure in 
this type of case: a : 

“‘The complete preparation and organiza- 
tion of a complicated case for trial involves 
many features. For these purposes the formal 
pre-trial hearing in open court, with counsel 
at counsel table and the judge on the bench, 
is not effective. Rule 16 provides for pre-trial 
“conference”. Informal conferences between 
trial judge and counsel are best suited to the 
purposes covered by this report. These confer- 
ences may be prolonged and repeated. They 
should be continued until all possible advan- 
tages have been derived from them.’ 

“In sum, the purposes of conferences prior 
to trial are to insure: 

“that all participants in the forthcoming 
trial understand the issues to be tried; 

“that counsel for all parties are thoroughly 
prepared for the trial according to the re- 
quirements of the trial judge as to an efficient 
and economical presentation of evidence and 
argument; 

“that each party is as well informed as cir- 
cumstances permit concerning what his ad- 
versary will proffer; 

“_-s9 far as practicable, that unnecessary 
material will not be proffered, and if proffered 
not admitted, in the course of the trial; 

“that all admissable documentary material 
is physically prepared and arranged for or- 
derly presentation ; 

“that every practicable step is taken so that 
findings can be derived from the proof pre- 
sented and conclusions drawn from the find- 
ings, as expeditiously as the inherent substan- 
tive nature of the case permits.” 


The report brings up to date the bibliogra- 
phy on pre-trial contained in Nims on Pre- 
Trial and also reviews cases decided since the 
publication of that volume, thereby serving in 
the nature of a “pocket part”. The cases di- 
gested generally uphold the use of discretion 
by the trial judge and permit him to modify 
his pre-trial order at the trial in the interest 
of justice, as provided in Rule 16 and most 
state rules. 

It closes with the following recommendation: 

“This report is in the nature of a factual 
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summary. Your committee believes that the use 
of pre-trial will continue to increase because 
it is a common sense method of simplifying 
procedure, economizing the use of court time 
and encouraging settlements. It is well aware 
that the term pre-trial covers a multitude of 
different methods as well set forth in the Nims 
book. Some of these are effective and some are 
not. Pre-trials in some courts regularly last an 
hour and a half or two hours, while in other 
courts 60 to 70 conferences are held in one 
morning. It is obvious these cannot be the 
same kind of conferences even though they 
bear the same name. Pre-trial is a flexible in- 
strument adaptable to the temperament, the 
program and the work habits of individual 
judges. Your committee is of the opinion that 
a comparison of methods and an intelligent ap- 
praisal of them may be helpful and recommends 
to its successor that next year such a survey 
be made and the results published in the next 
committee report.” 

Printed copies of this report will be avail- 
able on request to the American Bar Associa- 
tion in Chicago, after the September meeting. 

I cannot close without a word of tribute to 
Harry Nims. In the midst of a busy and fruit- 
ful career at the bar, he has never ceased to 
devote a large part of his time and energy to 
improvements of the techniques and procedures 
which constitute the machinery of justice. With 
conspicuous modesty he has preferred to remain 
in the background while furnishing the inspira- 
tion and the ideas and a considerable part of 
the research which have vitalized the work of 
the Section in recent years. He wrote his book 
Pre-Trial as part of the concerted effort of the 
Section to overcome the misunderstandings 
which were impeding the progress of this new 
and flexible procedural device; he generously 
donated the royalties to the Section to help 
implement its program; and with character- 
istic unselfishness and enthusiasm he has put 
his shoulder to the wheel whenever it was even 
hinted that he might be helpful. 

HAROLD R. MEDINA, Chairman 





There is a tacit assumption by most people 
that important things in life are accomplished 
by men other than themselves as if there were 
a race of superior men on earth. The fact is 
that the important things are done by ordinary 
people, just like yourself and myself. There is 
no superior race. There is no use waiting for 
some one “with superior qualifications” to do 
a job. Just pitch in and do it. Ever since I 
found that out, it has given me a lot of 
courage.—Reginald Heber Smith 
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Bar Association Activities 








West Virginia Conference 


of Local Bar Associations 


The Conference of Local Bar Associations 
was formed at a conference of local bar repre- 
sentatives in Charleston, West Virginia. Two 
recommendations adopted were: (1) That the 
State Bar make speakers available for local 
meetings and (2) That the State Bar organize 
continuing legal education institutes on a 
several-day caravan basis, to be available to 
any local association that will sponsor them. 
The first meeting of the newly formed Con- 
ference was scheduled to coincide with the State 
Bar meeting in Huntington, August 22-23. All 
local bar associations were invited to send 
representatives to this meeting. 





100 Per Cent Bar Membership 
In 46 Pennsylvania Counties 


The Pennsylvania Bar Association reports 
100 per cent membership has been reached in 
46 counties as a result of its 1952 membership 
drive. Moreover, there are a number of coun- 
ties where only one or two additional members 
are needed to achieve 100 per cent status. This 
record is the result of the concerted effort of 
the president of the association, deans of law 
schools of the state, and individual members 
to gain new members for the society. In addi- 
tion to the advantages which membership has 
always carried, there is now being offered the 
opportunity to join the group insurance plan 
within 30 days and also the opportunity to use 
the facilities of the new headquarters building 
at Harrisburg. 





$26,000 Contributed by 
Chicago Lawyers to Legal Aid 


Members of the legal profession in Chicago 
contributed $26,000 to the Legal Aid Bureau 
of their city last year. Firms large, medium 
and small as well as individual lawyers were 
solicited by the committee members and as- 
signed quotas on a basis of their respective 
classifications. This year a similar solicitation 
will be conducted. 


Ontario 
Legal Aid Plan 


Free legal aid in matters both civil and 
criminal has been made available throughout 
the Province of Ontario under the so-called 
Ontario Legal Aid Plan. This new departure, 
begun in the summer of 1951, is now organized 
and operating in all but one of forty-four 
county and district law associations. Regula- 
tions governing the plan were passed by the 
Law Society of Upper Canada, the governing 
body of the legal profession of Ontario and 
the society to which all members of the legal 
profession belong. The plan is administered 
by the Provincial Director. He appoints a 
county director in each county, who in turn 
appoints a local director or directors through- 
out his county, upon consultation with his 
county advisory committee. Legal aid clinics 
are to be established in centers of Ontario 
determined by these directors. The legal aid 
clinic of the county director, if no clinic is yet 
established, decides upon the eligibility of the 
applicants, assigns the case to a panel lawyer. 
A fee paid or costs recovered belongs to the 
solicitor who handled the case. 





Need for 


Grass Roots Legal Aid 


The need in the United States for a grass 
roots concept of legal aid is pointed out by 
Professor John 8. Bradway, Professor of Law 
and Director of Legal Aid at Duke University, 
in a report published in the Tennessee Law 
Review for June. The article was prepared 
at the request of the Survey of the Legal Pro- 
fession and is one of several reports on various 
aspects of legal aid. A shrunken city organiza- 
tion, Professor Bradway states, is not suffi- 
ciently adaptable to rural problems, but a con- 
cept set forth in simple words and proceeding 
from rural needs is what is required in small 
urban communities. An organization akin to 
standard medical clinics would have the facility 
for adequately serving the public. 

Funds for the maintenance of such legal aid 
service are not readily obtainable. Although 
community chest directors are interested in 
the desirability of supporting such a project, 
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they are frequently unable to raise sufficient 
funds to assume its establishment. A junior 
bar donating spare time, however admirable, 
does not constitute an adequate legal aid 
bureau. The remedy for this stalemate is the 
provision by some charitable organization of 
sufficient funds to operate individual local legal 
aid clinics for a period of perhaps two years 
until completely established. At that time 
community chest directors aware of necessity 
should provide for the future of legal aid. To 
fail to do this quickly, Professor Bradway says, 
will likely lead to state control. 





Postage Stamp Proposed 
To Honor Lawyers 


A bill for a postage stamp honoring lawyers 
for “their continued fight for liberty, justice 
and democracy” has been introduced in Con- 
gress by Senator Willis Smith of North Caro- 
lina, a former president of the American Bar 
Association, and Representative Dean P. Taylor 
of Troy, New York. The stamp would be 
issued August 21, 1953 and go on sale at 
Saratoga Springs, New York, in commemora- 
tion of the seventy-fifth anniversary of the 
American Bar Association. 





75th for Illinois 


State Bar Association 


June was the month that marked the celebra- 
tion in Springfield of the Diamond Jubilee of 
the Illinois State Bar Association. The high- 
light of the program following the annual 
dinner was a playlet, entitled “The First An- 
nual Meeting of the Illinois State Bar Associa- 
tion.” This was based on reports and in- 
terpreted by the Thespian Guild of the Sanga- 
mon County Bar Association. 

The Illinois State Bar Association was or- 
ganized in Springfield on January 4, 1877, 
by 87 lawyers representing 37 counties. Its 
membership now tops 8,400, making it the 
largest unintegrated state bar association in 
the nation. 





California Bar 


Standardizing Legal Forms 


A committee of the State Bar of California 
is at work upon the business of standardizing 
all legal forms used in the state. Since legal 
forms are based on statute, there seems to be 
no justification for the great variety of forms 
now in use. This makes for loss of stenog- 
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raphers’ and clerks’ time in preparing forms 
as well as judges’ time in reviewing files. The 
committee is attempting to reduce unnecessary 
verbiage and archaic legal expressions. It rec- 
ommends a basic format, arranged so that it 
can be used with ease in a typewriter, on such 
weight paper as to permit multiple carbon 
copies, and capable of being microfilmed or 
photographically reproduced. The committee 
hopes to prepare business and conveyancing 
forms with the name of the lawyer who will 
ultimately use them as part of the forms. This 
would furnish a means of identifying the work 
and prevent unlawful practice. 





Self-Employed Lawyers 
Want Social Security Coverage 


At its Saranac Meeting in June, the New 
York State Bar Association approved a resolu- 
tion to allow self-employed lawyers to be in- 
cluded under the Federal Old-Age and Surviv- 
ors Insurance System on a voluntary basis, and 
to that end approved and urged adoption of 
bill No. 2481 introduced by Senator Lodge. 
This step was regarded as necessary, because 
of the specific exclusion of “lawyers” at their 
own request from the amended Social Security 
Act. Regardless of the original objections, 
economic conditions have now made a re-exam- 
ination of the position imperative. 

Since present tax rates make it impossible 
for the self-employed lawyer to provide for his 
own retirement and since the Social Security 
Act provides the cheapest available insurance, 
self-employed lawyers should have the oppor- 
tunity to participate in it. 

A recent questionnaire spot checked the 
opinion of lawyers in all the states by querying 
every tenth lawyer in the Martindale-Hubbell 
Directory and showed 72% of those voting 
favored extension of the Federal Social Secur- 
ity Act to cover the self-employed lawyer. 

The New York Committee considered any ad- 
ditional private pension plan was not incompat- 
ible with the Social Security Act. It would be 
similar to industry which has private pension 
plans supplementing Social Security, the cost of 
which is deductible from income as a business 
expense. 





Ohio State Bar Asks For 


Constitutional Convention 


In keeping with the majority of the local 
bar associations in Ohio, the Council of Dele- 
gates of the Ohio State Bar Association at its 
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1952 annual meeting passed a resolution calling 
for a constitutional convention, The interest 
of the bar is chiefly in connection with revision 
and amendment of the Constitution to provide 
for (1) more home rule in municipalities, (2) 
strengthening of the executive branch of the 
government, (3) reapportionment of the legis- 
lature and (4) adoption of bar proposals for 
selection of judges, and organization of courts. 





New Canon of Ethics 


For Michigan Lawyers 


Early in 1952 the Supreme Court of Mich- 
igan approved the following amendment to 
Canon 32 recommended by a special committee 
of the State Bar of Michigan on disbarment of 
subversive members of the bar: 


“Pursuant to his oath of office, it is the duty 
of every lawyer to maintain respect for the law 
and to be loyal to the established governments 
of the states and nation. Especially subject to 
discipline is the lawyer who commits any crime 
involving moral turpitude, including by way of 
example but not by way of limitation, fraud, 
deceit, perjury, theft, embezzlement, and acts 
of disloyalty to any government within the 
United States.” 





Bar Association Briefs 


The National Association of Legal Secre- 
taries held its first annual convention last 
month in Long Beach, Calif. Over 200 secre- 
taries were present. 


Junior Bar of the First National Bank 
Building is the name of a new social-legal 
organization formed in Canton, Ohio. With 
25 charter members, membership has been 
limited to attorneys who have their offices in 
the First National Bank Building and who 
have been practicing less than five years. 


The State Bar of Texas with a goal of 
$150,000 for the construction and furnishing 
of its proposed State Bar Building in Austin, 
has arranged a memorial plan which makes 
it possible to perpetuate the names of de- 
ceased persons through a gift of $1000 or 
more. An initial gift of $50,000 started the 
fund raising off to a good start. A ruling 
from the U. S. Bureau of Internal Revenue 
makes all contributions to the building fund 
deductible from income taxes. 
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Bar Association Calendar 
August 
21-28—West Virginia State Bar, Huntington 
25-27—W-yoming State Bar, Torrington 
25-29—-State Bar of California, Los Angeles 
29-30—State Bar of South Dakota, Yankton 


September 
2- 6—Canadian Bar Association, Vancouver 
4- 5—New Jersey Judicial Conference, 
Trenton 
4- 6—Oregon State Bar, Bend 
4- 6—Washington State Bar Association, 


Tacoma 

11-13—Conference of Chief Justices, San 
Francisco 

11-13—National Legal Aid Association, San 
Francisco 


12-15—American Law Student Association, 
San Francisco 
15-19—American Bar Association, annual 
meeting, San Francisco 
18—American Judicature Society, San 
Francisco 
26-27—Missouri Bar, St. Louis 


October 


7- 8—Vermont Bar Association, Montpelier 
9-11—Colorado State Bar Association, Colo- 
rado Springs 
—— Island Bar Association, Provi- 
ence 
24—North Carolina State Bar, Raleigh 
24-25—New Mexico State Bar, Raton 
29-31—-State Bar of Michigan, Grand Rapids 


November 
13-14—Nebraska State Bar Association, 
Omaha. 
17-19—National Conference on Government, 
National Municipal League, San An- 
tonio, Tex. 











Wisconsin Bar Asks Aid for University Law 
School. The committee on Legal Education 
of the Wisconsin Bar Association has decided 
to concentrate its attention upon the expan- 
sion and modernization of the University of 
Wisconsin Law School. The Committee will 
give widespread recognition to the Law 
School’s needs and to the action which must 
be taken to meet them. 


The Minnesota State Bar Association 
through its Public Relations Committee is 
placing pamphlet display racks in the various 
county offices throughout the state. It is be- 
lieved that this is a dignified manner in 
which to make these pamphlets available to 
the thousands of people who have occasion 
to visit the court house. 











Campaigning for 
Judicial Office ; 

I read with interest Mr. Ward-Steinman’s 
views in the April “Reader’s Viewpoint” on 
“Should a judge resign before campaigning for 
public office other than a judgeship?” the 
gentleman answering his own question in the 
affirmative and citing Hammurabi in support 
of his views. 

In essence, his reasons appear to be that a 
judge should not subject himself to political 
pressure such as might prejudice him against 
any party or advocate who might seek justice 
in his court but who had opposed him politically 
in the campaign, and I am in agreement with 
that basic thought. However, I think the gen- 
tleman has made a “distinction without a 
difference” in advocating resignation of a judge 
before campaigning for public office other than 
a judgeship. Some of the bitterest, most 
acrimonious, and most shameful political cam- 
paigns I have ever observed in Texas have 
been over judicial offices, and the same is doubt- 
less true in other jurisdictions also. I say 
that with shame, as a citizen and as a lawyer. 

In principle, I see no difference in the political 
pressures, and the evil consequences that might 
flow therefrom, in a judge campaigning for 
“some other public office”, for reelection, for 
judgeship in a higher court, or, for that mat- 
ter, a candidate in the first instance seeking a 
judgeship. The same political pressure is in- 
herent in all such situations. 

The reasons he has given in support of his 
position are very sound, strong and compelling 
arguments for the adoption by all states of 
the A. B. A. plan for non-political selection 
of judges. God speed the day when those who 
“aspire to be a judge” will not be subjected 
to political campaigns! 

C. M. McFARLAND 
First National Bank Bldg. 
Wichita Falls, Texas 





June Journal 
Receives Approbation 

This is simply a note to express my apprecia- 
tion for the fine work being done by the 
Society and the Journal to make our court 
system better. 


The Reader’s Viewpoint 


As a member of the Texas Civil Judicial 
Council, I have read the Journal with interest 
for several years and find each issue enlighten- 
ing. I particularly enjoyed the June, 1952, 
number, which included Cecil Burney’s article 
and the article on methods of getting judicial 
reforms accomplished. As you know, Texas 
has been moving toward the American Bar 
plan of judicial selection and within a few years 
probably will adopt the plan, if it is intelli- 
gently presented to the legislature and the 
voters. 

RICHARD M. MOREHEAD 
The Dallas Morning News 
Austin Bureau 
Austin, Texas 





Endorses Fight 
Against Federal Judiciary Bill 


I was much interested in your article in 
the April JOURNAL on the subject of the 
threat to the Federal Judiciary. I hope you 
have stirred up the bar to put up a real fight 
on the bill you discuss. Under this bill the 
judicial function is impaired. Your article is 
dead right in my opinion. 

: EDWIN M. OTTERBOURG 
200 Fifth Avenue 
New York 10, N. Y. 





Another Plan for 
Selection of Judges 


Having just read with much interest “The 
New Mexico Judicial Selection Campaign” 
and “Judicial Administration”, in the JOURNAL 
for April, and having studied the recent Mis- 
souri and North Carolina reforms, both of 
which carry objectionable features in addition 
to complexity of administration, I take the 
liberty of suggesting an idea I have had for 
some time past. 

If enacted, it would provide that trial judges 
be elected by the voters of their respective 
districts; but that they not be allowed to 
try or preside over the trial of any contested 
case in their respective districts, except where 
all the parties or their counsel of record sign 
and file a stipulation to that effect. 

Make it the duty of the chief justice to 
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rotate the trial judges of the entire state in 
regular order, transposing judges when neces- 
sary to avoid assigning a trial judge to a court 
in his own district. 

Let residing judges do anything in pend- 
ing cases in the absence of the assigned judge, 
except try or preside over the trial of con- 
tested cases. 
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Provide for four trial terms per year. 

This should- remove politics from the courts 
and the courts from politics. I'll appreciate 
any criticism or suggestion, as I hope to get 
some member of the legislature to introduce 
the measure. 

U. J. CONE 
Pine Bluff, Arkansas 
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Books 

Michigan children are no longer imprisoned; 
they are protectively detained under the benign 
parental authority of the courts. It says so in 
the new juvenile code. Under the new philoso- 
phy, the detention of a child is a dynamic, 
therapeutic method of treatment. But to some 
probate judges, coping daily with the problems 
of dependent, neglected and delinquent children, 
changing the words in a statute seemed not 
enough to make up for inadequate court re- 
sources—physical, human and financial—with 
which to make the new approach a reality. 
Accordingly, they asked Sherwood Norman of 
the National Probation and Parole Association 
to make a study of juvenile detention in Michi- 
gan.1 Mr. Norman, one of the best in the busi- 
ness, is not a man to mince words. The results 
of his survey, as Roscoe Pound points out in a 
foreword itself worth the price of the little 
volume, “must give us pause.” So strong is the 
meat served by Mr. Norman, in fact, that 
some of the judges are reported not to be able 
to take it, for judicial shortcomings are dealt 
with forthrightly. Whether, as Dean Pound 
concludes, the specialist judge rather than the 
specialized court is the crying need, there is 
no doubt that the need for a modern and effec- 
tive organization of all courts in a state is 
among the things demonstrated by this study. 

To this reviewer, familiar with the problems 
and with the inadequate help given to probate 
judges in carrying out their responsibilities 
toward children, the villain of the piece is not 


1. The Detention of Children in Michigan, by Sher- 
wood Norman. A study requested by the Michigan 
Probate Judges’ Association. New York: National 
— and Parole Association, 1952. Paper, 79 pp. 


Judicial Administration 


the probate judge (though no judge that I 
know has read it without considerable resultant 
soul-searching), but is rather the people. 
Among us, we are doing terrible things to our 
children. And Michigan is just one example of 
the detention situation as it exists in most 
states, according to Dean Pound. 

More than eleven thousand children under 
seventeen were removed from homes and put 
in places of detention in this one state in 1950. 
All counties do not have detention homes; in 
some, the county jail serves the purpose, and 
in others the county jail would be heaven com- 
pared to the so-called detention home. What 
is detention as it is practiced? Mr. Norman 
makes it clear that it is any of a large number 
of things. Often it is the placing of children in 
“cold storage” because perhaps nobody knows 
what to do with them, Despite the author’s 
skill with words, however, the most eloquent 
and informative definition comes from one 
of the detained children. The juvie jug, he says, 
is the place “where they prove to you you’re 
no good.”"—Mazine Boord Virtue, Director, 
Study of the Basic Structure for Children’s 
Services, James Foster Foundation. 





Procedure has been consistently the dullest 
and least rewarding course in the law school 
curriculum. Probably nothing can be done 
to give it an inherent subject-matter interest 
equal to that of a good, spicy course in domestic 
relations. However, not all of the law students’ 
interest in domestic relations courses stems 
from the willingness of embattled spouses to 
tell all. Students know that very likely a sub- 
stantial part of their future practice will be 
going over the same ground; in other words, 
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that domestic relations is a “bread-and-butter” 
course. Their doubtful wanderings through the 
wilderness of trespass quare clausum fregit, 
trepass on the case, rejoinders, surrebutters 
and videlicets, has been cheered by no such as- 
surance, for they are told even as they study 
them, in Maitland’s classic phrase, that they 
are merely doing obeisance to a sovereign long 
since dead. 

And yet procedure is as much a bread-and- 
butter course as domestic relations or anything 
else in the catalogue. Not all lawyers appear 
in court, but every bit of the practice of law, 
whether court work, advice to clients, the draft- 
ing of legal documents, or whatever else it may 
be, is done in contemplation of the applicable 
rules of court procedure and the possibility of 
sometime being taken to court. Indeed, for that 
very reason, procedure is the most universal 
bread-and-butter course in the entire cur- 
riculum, and it is most unfortunate that the 
advent of a better way of teaching it has been 
so long delayed. 

But now it is here, Immediately after com- 
pletion of his Minimum Standards of Judicial 
Administration, in 1949, Chief Justice Arthur 
T. Vanderbilt of New Jersey began work on a 
casebook on modern procedure and judicial 
administration which discards the familiar his- 
torical approach for a functional approach 
based on the new federal rules of civil and 
criminal procedure. Just off the press this 
month,? the new book takes up the various 
steps in court procedure in the order in whicPr 
they naturally occur: 

1. in what court may suit be brought— 
jurisdiction. 

Who may sue whom—parties. 

Where suit may be brought—venue and 
transfer of cases. 

How to get the defendant or his property 
into court—process. 

What relief is sought—remedies. 

How to state the controversy—the plead- 
ings. 

How to prepare for trial—pre-trial pro- 
cedures, 

8. How to litigate the controversy—the trial. 

9. How to correct trial errors—judicial re- 

view. 
10. How to enforce a judgment—execution. 

Ten chapters with these headings are the 
heart of the book. Two introductory chapters 
preceding them contain Chief Justice Vander- 
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i. “The forms of action we have buried, but they still 
rule us from their graves.” Maitland, “The forms of 
Action at Common Law,” Appendix A, Lecture 1, p. 
1266 at 1267. 


[VoL. 36 


bilt’s remarks on the importance of procedure 
in the work of the practicing lawyer and in 
the study of law, the place of the federal rules 
of civil and criminal procedure in the move- 
ment for judicial reform, the major problems 
of procedure, and Roscoe Pound’s St. Paul ad- 
dress of 1906 on the causes of popular dis- 
satisfaction with the administration of justice. 
Certain material related to the subject-matter 
of the ten chapters but lending itself advan- 
tageously to separate treatment, has been put 
in four concluding chapters: 

1. Judicial selection and related problems. 

2. Jury selection and service. 

3. The legal profession. 

4. Judicial administration. 

The matters included under these four head- 
ings are sadly neglected in most law schools, 
not so much from outright intention as from 
the fact that they do not fit conveniently into 
any existing courses, they are not bread-and- 
butter courses, and there seems to be no room 
in the crowded three-year curriculum for an- 
other course especially devoted to them. How- 
ever, another course, especially an elective 
course, is not the only nor necessarily the best 
solution. Chief Justice Vanderbilt, himself a 
law professor of many years experience, has put 
them where they belong, in the course on pro- 
cedure, but so placed that they can be studied 
separately, taken up in connection with the 
appropriate chapters of the study of procedure, 
or even merely asigned as collateral reading in 
connection therewith. Thus, he suggests that the 
chapter on selection of judges and related prob- 
lems and the last chapter on judicial adminis- 
tration might profitably be read in conjunction 
with the chapter on jurisdiction; the chapter 
on juries and jury selection along with the 
chapter of trials; and the chapter on attorneys 
and the legal profession along with the chapter 
on pretrial procedures, since it is at that point 
in a case that an attorney’s qualifications are 
first subjected to serious test. 

Inclusion of such a lively and controversial 
topic as appointment versus election of judges is 
bound to add a great deal of interest to as 
sedate and tedious a study as procedure, and 
the same may be said for most of the rest of 
the material in those four concluding chapters. 
But even though the teacher ignores them en- 
tirely, as no doubt some would do, we hope he 
will still use the book for the sake of its 
superior treatment of procedure itself, and we 
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will trust the student to read voluntarily enough 
of the rest to give him a better perspective of 
his profession and his own place in it than he 
would otherwise have. 
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